Lancashire County Council
Cabinet

Thursday, 7th July, 2022 at 2.00 pm in Committee Room 'B' - The Diamond
Jubilee Room, County Hall, Preston

Supplementary Agenda

We are now able to enclose, for consideration at the next meeting of the Cabinet to
be held on Thursday, 7th July, 2022, the following information which was unavailable
when the agenda was despatched

Part | (Open to Press and Public)
No. Item

16. Urgent Business

An item of urgent business may only be considered
under this heading where, by reason of special
circumstances to be recorded in the Minutes, the Chair
of the meeting is of the opinion that the item should be
considered at the meeting as a matter of urgency.
Wherever possible, the Chief Executive should be
given advance warning of any Member’s intention to
raise a matter under this heading.

The Leader of the County Council - County Councillor Phillippa Williamson

(@) Changes to Cabinet Portfolio Responsibilities (Pages 1 - 6)

The Cabinet Member for Resources, HR and Property (Deputy Leader) - County
Councillor Alan Vincent

(b) Lancashire Schools Phase 3: Project (Pages 7 - 12)
Agreement Variation

Angie Ridgwell
Chief Executive and Director of
Resources
County Hall
Preston
Lancashire
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ltem 16a

Report to the Cabinet
Meeting to be held on Thursday, 7 July 2022

Report of the Director of Corporate Services

| Part |

Electoral Division affected:
None;

Corporate Priorities:
Caring for the vulnerable;
Delivering better services

Changes to Cabinet Portfolio Responsibilities
(Appendix 'A' refers)

Contact for further information:
Josh Mynott, Tel: (01772) 534580, Democratic and Member Services Manager,
josh.mynott@lancashire.gov.uk

Brief Summary

Cabinet is asked to consider amendments to the responsibilities contained within
the Cabinet portfolios. These changes are proposed to ensure that the county
council continues to meet its obligations in relation to the guidance on the Lead
Member for Children's Services.

Recommendation

Cabinet is asked to approve the changes to the portfolio responsibilities as set out in
the report and in Appendix 'A'.

Detalil

The county council has a statutory duty to identify a "Lead Member for Children's
Services". This designation is held by the Cabinet Member for Children and Families,
County Councillor Cosima Towneley.

The statutory guidance relating to the role of Lead Member for Children's Services
says that, given the importance of the role, great caution should be exercised before
the postholder is given any additional responsibilities which may distract from it.

County Councillor Cosima Townley also serves on Burnley Borough Council, where
she has been elected as mayor for the municipal year 2022/23. Whilst the statutory
guidance makes no reference to "dual hatted" members, it is clear that the
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responsibilities and duties of Mayor will require a commitment of time and energy
from County Councillor Towneley.

To mitigate any potential risk, a review has been undertaken of the responsibilities
within the current Cabinet Member for Children and Families portfolio. It is proposed
to move, for the municipal year 22/23 only, responsibility for Early Years, Family
Hubs and Start for Life to the Cabinet Member for Health and Wellbeing portfolio;
and Youth Justice to the Cabinet Member for Community and Cultural Services.

To facilitate this adjustment, it is also proposed to move responsibility for Emergency
Preparedness, Health & Safety and Resilience from the Cabinet Member for Health
and Wellbeing's portfolio to the Deputy Leader's. Additionally, responsibility for
Business Continuity will also go to the Deputy Leader, from the Leader where it
currently sits.

Appendix 'A' shows the full updated Cabinet portfolio descriptions

Consultations

The council has sought assurance via the Local Government Association that these
proposals appropriately mitigate the potential risk. They have agreed that the
mitigations are suitable, and have recommended that a quarterly meeting take place
with the Leader, Lead Member for Children's Services and those Cabinet Members
who are taking on the responsibilities outlined to ensure that information is shared
and in particular that there is no impact on the council's safeguarding duties. The
Chairs of the Corporate Parenting Board and the Chair of the Children's, Families
and Skills Scrutiny Committee will also be invited to attend the meetings. The
meeting will be supported by the Chief Executive and Director of Resources and the
statutory Director of Children's Services.

Implications:

This item has the following implications, as indicated:

Risk management

The role of the Lead Member for Children's Services is a statutory one, and the
council must be able to give assurance that the member who undertakes this role
has sufficient time and capacity to undertake the responsibilities.

List of Background Papers

Paper Date Contact/Tel

N/A

Reason for inclusion in Part Il, if appropriate

N/A
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Appendix A

Cabinet Members

Cabinet Members have been allocated the following areas of responsibility by the
Leader. Ordinarily decisions in these areas of responsibility will be taken by the
Cabinet collectively or by officers under the Scheme of Delegation to Heads of Service.
Any urgent decisions which cannot await the next meeting of the Cabinet shall be
approved by the Leader (or in his/her absence, the Deputy Leader) and the relevant
Cabinet Member.

No decision relating to services for Children and Young People as set out at Section
18 of the Children Act 2004 may be taken without consultation of the designated Lead
Member for Children's Services.

Leader
Responsible for:

Governance

Legal

Corporate Strategy
Performance

External Relations
Corporate Communications

Cabinet Member for Resources, HR and Property (Deputy Leader)
Responsible for:

Asset and Facilities Management

Property, Land and Buildings

Finance, Procurement and Treasury Management

External Funding

Business Continuity, Emergency Preparedness, Health & Safety and
Resilience

Human Resources

Partnerships and Companies

Member Support

Appointments to Outside Bodies

Cabinet Member for Community and Cultural Services
Responsible for:

Cultural Services including Libraries, Museums and Archives
Community Safety and Domestic Abuse

Equalities, Community Cohesion, Counter Terrorism and Prevent
Refugee Integration and Welfare Rights

Customer Access and Digital Services
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e Registrations and Coroners Services

e Voluntary, Community and Faith Sector
e Parish and Town Councils

e Youth Justice Services

Cabinet Member for Environment and Climate Change

Responsible for:

e Climate Change

Nature Recovery, Biodiversity and Environment Strategies

Local Air Quality Management

Waste Management and Recycling

Flood Risk Management

Rural affairs including the County Council Countryside Sites and Area of
Outstanding Natural Beauty

Public Rights of Way

e Planning, Archaeology and Development Control

Cabinet Member for Economic Development and Growth

Responsible for:

Economic Development and Growth

Levelling Up and Regional Affairs

Strategic Investment, Major Projects and Infrastructure
Economic Partnerships

Place-Making and Regeneration

Business Support and Collaboration

Tourism and the Visitor Economy

Cabinet Member for Highways and Transport

Responsible for:

Highways Asset Management

Roads, Bridges/Structures, Street Lighting and Highway Drainage
Network Management, Traffic Control Systems and Parking
Traffic Safety Policy and Lancashire Road Safety Partnership
Public Transport Policy including Transport for the North

Local Transport Planning

Active Travel

Cabinet Member for Children and Families

To act as the statutory Lead Member for Children's Services across children's social
care and education services.
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Responsible for:

Children's Social Care

Fostering and Adoption Services
Corporate Parenting

Young People's Services and Engagement

Cabinet Member for Education and Skills

Responsible for:

Early Years and Childcare Provision

Pupil Place Planning, Welfare and Safeguarding Children
Special Educational Needs and Disability

School Performance

School Transport

School Governor Support

Schools Condition and Capital Programme

Further, Higher, Technical and Adult Education

Lifetime Skills and Apprenticeships

Cabinet Member for Health and Wellbeing

Responsible for:

Public Health

Health and Wellbeing Strategy

Health and Social Care Joint Strategic Needs Assessment
The Lancashire Health and Wellbeing Board

Trading Standards and Scientific Services

Healthwatch

Early Years, Family Hubs and Start for Life

Cabinet Member for Adult Social Care

Responsible for:

Adult Social Care

Working with NHS and other partners
Safeguarding Adults and Quality Assurance
Find, Develop and Commission Care

Care Market Sustainability, Supply and Quality

Care Services Delivery including In-house and Independent Provision
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Report to the Cabinet
Meeting to be held on Thursday, 7 July 2022

Report of the Director of Strategy and Performance

| Part |

Electoral Division affected:
Burnley Rural;

Corporate Priorities:
Delivering better services;

Lancashire Schools Phase 3: Project Agreement Variation

Contact for further information:
Mel Ormesher, 01772 536966, Head of Asset Management,
mel.ormesher@lancashire.gov.uk

Brief Summary

Lancashire County Council has been working to progress a series of School
Planning projects and suitability works to the Building Schools for the Future estate,
most notably the move of Broadfield Special School, Accrington, into the former
Hameldon College, Burnley, premises, to create additional places for SEN pupils.

The project aims to improve outcomes for children and young people with autism
and reduce High Needs Block spend on out of county placements. The project was
initiated over 12 months ago and has not been delivered due to complications
arising from defects liabilities.

The Lender has now stated that it requires the Authority to issue a certificate under
section 3 of the Local Government (Contracts) Act 1997 before it will approve the
variation to the BSF Project Agreement necessary to allow the works at Hameldon
College to proceed.

Recommendation
Cabinet is asked to :
(i) authorise the Director of Corporate Services to approve any documents
required to give effect to the variation to the Project Agreement in order to
allow the relocation of Broadfield Special School to the Hameldon College

premises;

(i) authorise the Chief Executive and Director of Resources to issue a
certificate under the Local Government (Contracts) Act 1997 in respect of
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the variation to the Project Agreement to be entered into between the county
council and the PFI Contractor regarding works to be undertaken at the
Hameldon College premises; and

(i) agree that Lancashire County Council give an indemnity to the Chief
Executive and Director of Resources as follows:

“Lancashire County Council shall indemnify the Chief Executive and Director of
Resources against any claims made against them (including costs incurred by and
awarded against them) and will not itself make claims against them for any loss or
damage occasioned by neglect and error or omission committed by the Chief
Executive and Director of Resources in the course of or in connection with the
signing of the certificate(s) referred to above.”

This decision should be implemented immediately for the purposes of Standing
Order C29 as any delay could adversely affect the execution of the county council's
responsibilities. The reason for this is that the decision has been designated as
business critical by the relevant Executive Director, and any delay in its
implementation would have an adverse effect on the operations of the county
council.

Detalil

On 4 March 2021 Cabinet approved a number of projects as set out in the report
'‘Developing Provision for Children and Young People with Special Educational
Needs and Disabilities' which aimed to deliver against the SEND Sufficiency Strategy
2021-24.

One of the agreed projects, which forms the subject of this report, will deliver
additional special school places through the relocation and expansion of Broadfield
Specialist School, Accrington, to the former Hameldon College premises in Burnley.
The premises are provided through Private Finance Initiative (PFI) arrangements,
which is the funding model for Lancashire Building Schools for the Future (BSF)
Programme in East Lancashire. The programme was developed during the 2000's
and delivered in a number of phases, with the county council entering into a 25 year
contract with the PFI Contractor for the design, construction, maintenance and
operation of the schools delivered under each phase. The former Hameldon College
premises are provided under Phase 3 of the programme.

As the school was procured as part of the Building Schools for the Future
programme, there are additional legal agreements beyond those ordinarily seen in
the delivery of school place sufficiency projects to deal with the relationship between
Lancashire County Council and the PFI Contractor responsible for the maintenance
of the school and delivery of facilities management services, including capital
building works.

Negotiations with the PFI Contractor regarding the delivery of this project have been
underway since May 2021 and were due to be completed to allow Broadfield to
move in to the Hameldon College premises from April 2022, with full occupation by
September 2022 due to a phased transfer. To date, the PFI Contractor has been
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unable to obtain the necessary approvals from its Lender due to a number of issues
entirely outside the county council's control.

The county council has followed the process set out in the Project Agreement in
seeking to deliver this project through a contract variation which would enable the
county council to deliver its strategic commitments, namely the relocation of
Broadfield Special School to the Hameldon College premises.

In addition to the issues identified above, the Lender has now imposed a
requirement on the Authority to issue a certificate under section 3 of the Local
Government (Contracts) Act 1997 in respect of the proposed variation to the Project
Agreement in order to provide protection in the event that the variation is deemed to
be ultra vires before it will give the necessary approvals for the works at Hameldon
College to proceed. This is despite the county council having agreed with the PFI
Contractor in December 2021 that no such certificate was required given that the
Project Agreement itself had been certified; and the Lender having been aware of
this position since that time.

Cabinet is therefore asked to:

(i) authorise the Director of Corporate Services to approve any documents
required to give effect to the variation to the Project Agreement in order to
allow the relocation of Broadfield Special School to the Hameldon College
premises;

(i) authorise the Chief Executive and Director of Resources to issue a certificate
under the Local Government (Contracts) Act 1997 in respect of the variation
to the Project Agreement to be entered into between the county council and
the PFI Contractor regarding works to be undertaken at the Hameldon
College premises; and

(i) agree that Lancashire County Council give an indemnity to the Chief
Executive and Director of Resources as follows:

“Lancashire County Council shall indemnify the Chief Executive and Director of
Resources against any claims made against them (including costs incurred by and
awarded against them) and will not itself make claims against them for any loss or
damage occasioned by neglect and error or omission committed by the Chief
Executive and Director of Resources in the course of or in connection with the
signing of the certificate(s) referred to above.”

The 1997 Local Government (Contracts) Act certificate is issued by the county
council and signed by a statutory chief officer (typically the Section 151 Officer,
which will be the county council's Chief Executive and Director of Resources) and
provides a degree of protection for the PFI Contractor against losses in the event
that the variation is declared void as a result of an ultra vires act on the part of the
county council.

An indemnity provided by the county council in favour of the Chief Executive and

Director of Resources is required as the 1997 Act Certificate is signed in the officer's
personal capacity. As such, although the PFI Contractor would take the protection
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from the 1997 Act Certificate, a separate cause of action may lie against the Chief
Executive and Director of Resources, for which they must be indemnified.

Consultations

N/A

Implications:

This item has the following implications, as indicated:
Risk management

The county council and partners across education, health and care are required to
work together to plan for and meet the needs of children and young people who have
special educational needs and disabilities, in line with the Special Educational Needs
and Disabilities Code of Practice 2014.

If the decision was not to proceed with the proposals contained within the report,
there would be a risk of insufficient places being available for children and young
people with special educational needs and disabilities within the county, and
potential for increased costs for out of area placements. This proposal mitigates the
risk of this and the county council failing in its duty to provide sufficient school
places.

Legal

The county council may issue certificates under the Local Government (Contracts)
Act 1997 and regulations made under it to certify any service contract with a term
lasting over five (5) years, such as the Project Agreement. The intention is to provide
a private sector contractor with protection in the event that the contract is
subsequently deemed to be ultra vires.

Although as part of the PFI Contractor's due diligence the county council has
supplied comprehensive evidence, to the satisfaction of the PFI Contractor, that the
appropriate decision making process has been followed in respect of the proposed
variation to the Project Agreement; and the Project Agreement which sets out the
variation procedure was itself certified in accordance with the Local Government
(Contracts) Act 1997, the Lender has determined that additional comfort in the form
of a 1997 Act Certificate is required to protect its interests in the unlikely event that
the variation to the Project agreement is deemed to be ultra vires.

Equalities and Cohesion

In making any changes to provision the county council must comply with the Public
Sector Equality Duty, which requires it to have ‘due regard’ to the need to:

e eliminate discrimination, harassment, victimisation and any other conduct that
is prohibited by or under the Equality Act 2010;
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e advance equality of opportunity between people who share a relevant
protected characteristic and people who do not share it; and

o foster good relations between people who share a relevant protected
characteristic and people who do not share it.

The proposed increase in provision available in Lancashire will improve what is
available for children and young people with special educational needs and
disabilities.

This proposal to relocate and expand Broadfield School impacts on both the age
(young people) and disability protected characteristics of the Equality Act 2010 and
is designed to contribute positively to the Public Sector Equality Duty's general aim
of advancing equality of opportunity and its related aim of increasing participation in
public life for these children and young people, their families and carers.

Financial

High needs funding within the dedicated schools grant supports provision for children
and young people with special educational needs and disabilities. This funding
enables local authorities and education providers to meet their statutory duties under
the Children and Families Act 2014.

The escalating pressures on the high needs block are not unique to Lancashire; the
special educational needs reforms introduced through the Children and Families Act
in 2014 placed new statutory duties on all Local Authorities, which included an
extension in the age range from birth to twenty-five years, previously this was up to
school leaving age of sixteen for the majority of young people.

Detailed implications for the project to expand Broadfield Special School and
relocate to the former Hameldon premises are set out in the report to Cabinet in
March 2021.

The county council is in the process of calculating the financial impact resulting from
the delay in progressing and delivering this project.

List of Background Papers

Paper Date Contact/Tel
None

Reason for inclusion in Part Il, if appropriate

N/A
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